ORDER NO. PSC-97-1459-FOF-TL
DOCKET NO. 96078€¢-TL
PAGE 2%

the Commission to determine that « competitive alternative 1is
operational and offering a competi-ive service somewhere 1n the
State prior to granting a BOC's petition for entry into long
distance.” While the FCC determined that, at a minimum, a carrier
must actually be in the market and operational, i.e., accepting
requests for service and providing such service for a fee, it did
not address whether additional criteria must be met to consider a
new entrant a “competing provider” inder Track A. We agree that
at a minimum an &ctual commercial s fternative to the BOC must be
operational and providing service for a fee prior tc a BOC’s
entrance into the interLATA marke-

4. Competitive Threshold

BellSouth argues that the Act does not require that a
competing provider serve a specific volume of customers. Thus,
BellSouth asserts, there is no question that it has satisfied the
requirement that 1t provide access and 1nterconnection to 1ts
network facilities for the network facilities of one or more
unaffiliated competing providers of telephone exchange service.
FCCA witness Gillan asserts ~-hat there 1s no measurable
competition in BellSouth’s territory today because BellSouth has
not implemented the tools necessary for widespread competitiorn.
Thus, witness Gi.lan asserts that BellSouth does not satisfy the
threshold requirements of Section 7

MCI’'s witness Wood asser—-s ~hat the Act contemplates a
competitive threshold prior t: a BOC entering the interLATA
market. Witness Wood states thar while he 1s not suggesting

Congress articulated a specif.c market share loss in local
traffic prior to a BOC entering *1e interLATA market, he believes
that Congress was well aware thar oompetition in the local market
must occur before a BOC could :ar enter the interLATA market.
Witness Wood, however, does poinrt .t that this gquestion could be
considered part of the public irterest analysis this commission
can conduct and comment on in i separate recommendation to the
FCC. FCTA witness Pacey also asserts that without determination
of a threshold for effective comrpe-ition, the benefits of local
competition for consumers would b= compromised. Witness Pacey
contends that while she cannc- =pecify a threshold level of

competition that must exist 1in th= local market prior tc a BOC
entering the interlLATA market, =h= states that there must be a
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truly competitive market struct ire that 1is fully operationa. in
the marketplace.

According to the FCC, the word “competing” within the phrase
“unaffiliated competing provider” -Hdoes not require any specified
level of geographic penetration «r market share by a competing
provider. Furthermore, the FCC czoncluded that the plain language
of Section 271 (c) {1) (A) does not mandate any specified leve. of
geographic penetration, and thus does not support imposing a
geographic scope requirement. The FCC concluded that the Senate
and House each rejected language that would have imposed a
requirement regarding a specifiec .evel of geographic penetration
or market share by a BOC in Sextizn 271 (c) (1) (A). The FCC did
recogriize, however, that “thers may be situations where a new
entrant may have a commercial presence that is so small that the
new entrant cannot be said to be ar actual commercial alternative
to the BOC, and *therefore, not : " »mpeting provider.”

Upon consideration, we agree with the FCC that the plain
language of Section 271(c) (1) (R} aoes not mandate any specified
level of geographic penetratior. »>r market share. We note,
however, that the Joint Conference Committee Report specificaily
stated that it expects the FCC to determine that a competitive
alternative 1is operational and o fering a competitive service
somewhere in the State prior -c¢ 3yranting a BOC’'s petition for
entry 1into long distance. "hus, we believe that competing
carriers must actually be operazi-nal, with carriers accepting
requests for service and prcvidirag ~hat service for a fee. It 1is
arguable that the provision of a:cess and interconnection tc one
residential customer and one bus ness customer satisfies <=he
requirement of Section 271 (c) . L. This, however, does not
appear to be the intent of the Ao . The intent of the Act 1is
that a competitive alternative stown.d be operaticnal and offering
a competitive service to residen~ial and business subscribers

somewhere 1in the state. Th= —mpetitor must offer a true
“dialtone” alternative within rre state, not merely service in
one business location that a5 3:n incidental, insignificant

residential presence.

While the FCC concluded that 3Section 271(c) (1) (A) does not
mandate a specified level of g=ographic penetration or market
share, the FCC stated that this zcrclusion does not preclude the
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FCC from considering competir v+ conditions or geographilc
penetration as a part of its puo!i: interest consideration under
Section 271{(d) (3! !C). We agree «~ -~ the FCC’s interpretatior on
this point.

5. Combination of Customer Classes

Section 271 (c¢) (1) (A)requires that competing providers offer
telephone service either exclusive.y or predominantly over Lits
own facilities in combination witr resale. BellSouth asserts
that the phrase %vexclusively over their own telephone exchange
service facilities,” means =-hat rhe competitor is not reselling

retail telecommunication services -f another carrier to provide
local service to its customers. Wi.tness Varner contends that a
facilities-based carrier may bu:ld 1.00% of its own network, or
the competitor may purchase certain unbundled network elements
from BellSouth and combine them w:-n facilities they have built
to provide service to the end uszsr. This interpretatior 1is
consistent with ~he FCC’s interprerition in the Ameritech crder.
In that order, the FCC interrvre+r=d the phrase “own telephone

exchange service facilities” =« include unbundled network
elements that a competing provider ' as obtained from a BOC.

BellSouth asserts that a =combination of facilities-based

providers satisfies the requiremerts of Track A. Witness Varner
contends that one competitor wi-h 4 oinding agreement may provide
facilities-based service to res:idertial customers and another may
provice facilities-based service ~0 business customers.

BellSouth asserts that the Acr =:nes not state that a single
provider to both residential ana o :siness customers 1s required.
We agree. ACSI’'s witness Falvey, «nd FCCA’s witness Gillan poth

testify that BellSouth could guziify for Track A 1if one
competitor with an agreement pr:-vi:es facilities-based service to
residential customers and arn>Tre=r provides facilities-kased

service to Dbusiness customers. witness Gillan contends what
really matters is that both busiress and residential customers be
served on an equa. basis with B=1. -uth.

In the Ameritech order, tne P7C concluded that when a BOC
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relies on more than one competing provider to satisfy Section
271 (c) (1) (A), each provider does not need to provide service to

both residentia. and business ustomers. Thus, Section
271(c) (1) (A) 1s met 1if multipla carriers collectively serve
residential and business customers. [f a BOC, however, 1s relving
on a single provider, it would hare o be competing to serve both
business and residential customers. We agree with the FCC’'s

interpretation of the Act and believe that Section 271 (c) (1 (A)
is met 1f unaffiliated facilit:es-based carriers collectiveiy
serve residential and business <3t mers.

BellSouth also asserts tha:t -he Act does not require a
provider to serve both custcmer classes over thelr own
facilities. BellSouth contends tnat the Act i1s satisfied as long

as the competitor can reach one =lass of customers wholly through
resale, provided that the competi-or’s service as a whole 1is
predominantly facilities-based. Witness Varner asserts that this
is consistent with Congress’s okb-ective of increasing the level
of competition in both the locai ana long distance markets, while
ensuring that at least one <fa-_litles-based competitor 1is

offering service to both residen .sl and business customers. In
the Ameritech decision, the FCC did rot determine whether it is
sufficient under Section 271 (c) 1. 4A) for a competing provider to

provide local service to residertial subscribers via resale, as
long as it provides facilir:e<-pased service to business
subscribers.

Several of the parties 12 this proceeding assert that
Section 271 (c) (1) (A) 1is not satisfied 1if a competing provider
serves one class of customers through its own facilities and the

other class of customers entirel,; “hrough resale. We agree. We
believe the Act requires facilities-based competition for opoth
residential and business subscribers. The Joint Conference
Committee Report states that far:zlities-based local exchange
service must be available to ©oth residential and business
subscribers. Exchange access serv.-e to business customers only
is not sufficient. Furthermore, ~he Jcoint Conference Committee

report concludes that resale woul” not qualify because reseliers
would not have their own facilit:=s in the local exchange c¢ver

which they would provide service, thus failing the facilities-
based test. Accordingly, we keslieve the Act requires that
facilities-based competition =xi:sft for Dboth residential and
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business subscribers.

D. Conclusion

The evidence presented in this proceeding demonstrates that
several ALECs operating 1in Florida, including TCG, Sprint, and
ICI, are accepting requests for fte.ephone exchange service from
business customers for a fee. These carriers serve business
subscribers either exclusively over their own facilities or
predominantly over their own facilities 1in combination with
resale. A large number of confidential filings 1in this
proceeding regarding the number of ALEC subscribers and
subscriber lines, provide evidence that confirms that the ALECs
in Florida are serving approximately 27,000 business subscriber
access lines 1in BellSouth’s territory. Accordingly, we find that
BellSouth is providing access and interconnection to its network
facilities for the network faci.ities of such competing providers
pursuant to Section 271 (c) (11 {(A:, f:r business subscribers.

In contrast, the evidence in this proceeding does not
demonstrate that BellSouth is providing access and
interconnection to its netwcrk facilities for the network
facilities of such competing providers pursuant to Section

271 (c; (1) (A), for residential subscribers. While BellSouth
contends that 7TCG and MediaOne are providing local exchange
service to residential customers, there is not sufficient record
evidence to support such a firding. We note that while TCG

provides service %o at least =ne STS provider that, in turn,
resells 1t to residential subscribers, there 1s no evidence 1in
the record to confirm that ons & more residential subscribers
actually receive service.

We do not believe that Bel.Scuth may rely on its agreement
with MediaOne tc fulfill the reguirement of Section 271 (c) (1} (A)
with respect to residential <subscribers at this time. As
discussed earlier, based on the evidence in this proceeding, we
are unable to determine whether MediaOne’s residential offering
is a test, or whether MediaOne intends to expand 1its service

offering to additional residert:il subscribers. We do not
believe that the provision c¢f -ocal exchange service on a test
basis 1s sufficient to sat:sf,; this portion of Section

271 (c) (1) (). We believe that -rs Act requires that a competing
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provider must be accepting reques=-s from subscribers and service
must be provided for a fee. In addition, MediaOne's agreement
with BellSouth was negotiated pursuant to state law rather than
Section 252 of the Act. There is no Commission order approving
it pursuant to Section 252; tnus it 1s unclear whether this
agreement is a binding agreement wpon which BellSouth may rely in
order to satisfy Section 271{c):'1 2. We encourage BellSouth to

file the MediaOne agreement so <~haT it car Dbe reviewed under
Section 252.

In summary, we find that BellSouth is providing access and
interconnection to competing providers of business service either
exclusively over their own facilities or predominantly over their

own facilities in combination with resale. Competing carriers
are providing a commercial alternat:ve to business subscribers in
Florida. It appears that compering providers are accepting
requests from business subscribe:rs and are charging these
subscribers a fee. Thus, “his portion of Section
271(c) (1) (a)pertaining to business service 1s satisfied. The

record does not support a findinc +that BellSouth is providing
access and interconnection to comoe* .ng providers of residential
service.

IV. COMPLIANCE WITH SECTION 271 (c) (1) (B)

A. Introduction

In order for BellSouth to meet the requirements of Section
271(c) (1) (B), it must show that “"nc¢ such provider” has reqguested
the access and interconnection described in Section 271 (c) (1) (A)
before the date which is 3 months before the date the company
makes its application under Sec=-icn 271(d) (1). BellSouth must
also show that a SGAT that the ompany generally offers to
provide access and interconnecti:r has been approved or permitted
to take effect by the state commission under Section 252(f:.
Specifically, Section 252 (f){2) requires that the SGAT meet two
criteria: 1)it must comply with 3Section 252(d), which requires

nondiscriminatory cost Dbased orices, and regulations tor
interconnection, network elements, ~ransport and termination of
traffic, and wholesale rates; anag . it must further comply with
Section 251, which defines duties * interconnection, unbundled

access, and resale.
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All of the intervenors agree tnat BellSouth is not eligible
to seek interLATA authority in Florida under Track B. They also
agree that Track A 1s the only avenue availlable to BellSouth,
since potential facilities-based competitors have requested
access and interconnection from BellSouth in Florida. BellSouth
contends that 1if it 1s not eligible to file a 271 application
with the FCC pursuant to Track A, 1t should remain eligible for
Track B. Track B enables a BOC to apply for entrance into the
long distance market based on an approved SGAT. BellSouth
asserts that this commission's r»>le 1s to consult with the FCC
once BellSouth has filed a 27! application to verify the
existence of either a state approved interconnection agreement(s)
or a SGAT that satisfies the competitive checklist.

BellSouth argues that its propcsed SGAT provides each of the
functions, capabilities, and services that the Act requires in
order for all ALECs to enter the local exchange market.
BellSouth contends that the features, functions and services in
its proposed SGAT are identica. to the items in the 14 point
checklist contained in Section 277 of the Act. Thus, BellSouth
believes that 1if the SGAT satisfies Section 251 and 252(d), =~hen
it alsoc meets the competitive crec~list in Section 271(c) (2) 'B).

B. Has an Unaffiliated Competing Provider of Telephone
Exchange Service Requested Access and Interconnection
with Bellsouth?

As stated in Section 271 (¢i (1 (B), a BOC can only satisfy
these requirements of Track B 1f no competing provider had
requested the access and intercornection described in Track A by
December 8, 1996, which is ten mcnths after the Act took effect.

BellSouth admits, and the parties agree, that numerous carriers
requested access and interconnect:icon with BellSouth within ten
months after the effective date »f rhe Act.

Upon consideration, we agree that the record 1in this
proceeding demonstrates that BellSouth has received “qualifying
requests” for access and interconneztion as defined by the FCC.
According to the FCC, 1if a BOC has received a “qualifying
request,” it may not proceed under Track B. The FCC defined
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“qualifying request” as a request for negotiation to obtain
access and interconnection that, if implemented, would satisfy
the requirements of Section 271 (c) (1) (A). Furthermore, such a
request does not have to be made by an operational competing
provider; the FCC concluded Y“the gqualifying request may be
submitted by a potential provider of telephone exchange service
to residential and business subscribers.” (Emphasis supplied)

BellSouth contends that i1f it is not eligible to file a 271
application with the FCC pursuant to Track A, it should remain
eligible for Track B. BellSouth contends that Track A requires
that competitors’ “network facilities” be sufficient to make the
competitor “exclusively” or “predominantly” facilities-based.
BellSouth believes that this provision of Track A is attributable
to the belief of Congress that cable companies would emerge
quickly as facilities-based local market competitors. Unlike
Track B, Track A requires no waiting period. BellSouth argues
that it is clear from the Act that Congress intended that Track A
would be available if facilities-based providers are already in
the market. Thus, BellSouth contends that in order to determine
if it is eligible for Track B, a factual record is required to
determine if any of the companies with which it has entered into
interconnection agreements were providing local service over
their own facilities at the time of their request. Furthermore,
BellSouth does not believe that there is evidence in the record
to suggest that this is the case; thus, if BellSouth has not met
Track A, BellSouth believes that it is eligible for Track B.

While BellSouth believes that the Act 1is clear on this
issue, BellSouth points out that the FCC interpreted this
language to mean that a facilities-based provider 1is not
necessarily required in order to make a BOC ineligible for Track
B. Witness Varner contends that the FCC’s decision establishes a
“Black Hole” between the Track A and Track B provisions of the
Act. BellSouth asserts that it does not believe that Congress
ever intended for the FCC to create a situation where competitors
could effectively decide when customers could enjoy the benefits

of competition in the long distance market through in-region BOC
entry.

While BellSouth does not agree with the FCC’s conclusion in
the SBC case that a request by a new entrant that has the
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"potential" to be a facilities-based provider is enough to make
Track B unavailable, BellSouth asserts that the FCC also made it
clear that not every request for interconnection is a "gqualifying
request."” In fact, the FCC realized the potential for a BOC to
be foreclosed from Track B while at the same time not meeting the
requirements of Track A. Thus, the FCC concluded that if a BOC
is foreclosed from Track B in a particular state, 1t would
reevaluate the case 1f relevant facts demonstrate that no
potential competitors were taking reasonable steps toward
implementing a request in a way that would satisfy Track A.

BellSouth asserts that two of the largest ALECs in Florida,
AT&T and MCI, were unable to provide any forthcoming information
regarding their plans to enter the market and in what manner.
Specifically, BellSouth relies on the testimony of FCCA’ s
witness Gillan who asserted that he had no information as to the
specifics of the market entry plan of any of the carriers whom he
represented, and MCI’s witness Gulino, who was unable to provide
information regarding when MCI plans to serve residential
customers. Thus, BellSocuth believes that there may be ALECs in
this proceeding that have made requests that do not qualify under
Track A because of the lack of any indication that they will be

providing service to residential or business customers in the
future.

As discussed earlier, however, MCI, TCG, ICI, and Sprint
assert that they are facilities-based ALECs that are currently
providing local exchange service to business subscribers in
Florida, either entirely over their own facilities or 1in
combination with unbundled elements purchased from BellSouth. In
addition, several competitors assert they intend to serve
residential customers in Florida through their own facilities or
in combination with unbundled elements purchased from BellSouth
in the future. In fact, MCI, AT&T and MediaOne are currently
serving residential customers on a test basis in Florida.

As of May 30, 1997, BellSouth had entered into 55 local
interconnection agreements in Florida which for the most part
have been approved by this Commission. In addition, BellSouth
has entered into arbitrated interconnection agreements in Florida
with MCI, MFS, AT&T, and Sprint that have been approved by this
Commission pursuant to Section 252 of the Act. Based on the
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at least four carriers who

record in this proceeding, there ar:«
currently serve business subscribers exclusively over their
telephone exchange service facil:ties or predominantly over their

own telephone exchange service Ffacilities in combination with
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resale. In addition, there are at _east three carriers that have
provided testimory in this proceeding regarding their intent to
provide service to residentia. customers  over their own
facilities. Upon review, the evidence presented here

demonstrates that businesses are <urrently being provided local
exchange service and that there are competing carriers in Florida
that intend to previde local =sxchange service to residential
customers.

There are two 1nstances where Section 271(c) (1) (B) may
remain open to a BOC even 1f a "qualifying request” has been
received. They are: where a stare Commission determines that
competitors negotiated in bad faith; or where competitors have
viclated an implementation schedule set forth in an
interconnection agreement. AT&T and MCI assert that BellSouth

did not provide any evidence to demonstrate that a new entrant
negotiated in bad faith or violated any implementation schedulie.

We concur. Witness Varner stat=d that other than some implied
intent to offer service when entering into an agreement, there
are no 1lmplementation schedule=z :7 any of the interconnect:on
agreements entered into by Bell!fc:~h with competing carriers.
BellSouth did not specifical.: allege, however, that any
competing providers have failed tc¢ romply with an implementation
schedule based on an implied int=1t. Furthermore, witness Varner

stated that he does not believe +--at any ALEC in Florida has
negotiated in bac faith.

Based on the foregoing, we tind that BellSouth has received
requests from potential competitors for access and
interconnection to BellScuth’s network that, if implemented, w:ll
satisfy the requirements of Secrion 271/7c) (1) {(A).

cC. Has a Statement of Terms and Conditions That BellSouth
Generally Offers to Provide Access and Interconnection
Been Approved or Permitted to Take Effect under Section
252 (f)?

We have not approved a SGAT rhat BellSouth generally offers
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to provide access and interconnection, or allowed one to take
effect pursuant to Section 252(f). BellScuth filed a draft SGAT
as an exhibit to witness Scheye's testimony. BellSouth contends
that given the wording of this issue, and the circumstances
surrounding the development of the wording, the literal answer to
this issue would be ™No.” The 1atervenors all agree that while
BellSouth submitted a SGAT tc +~re TJommission for approval, the
SGAT has neither been approved no permitted to take effect.

Upon review, BellSouth’s 33AT has not been approved or
permitted to take effect for the reasons stated in our analysis

of the checklist items contained her=sin.

V. SECTION 271(c) (1) (A), SECTION 271(c) (1) (B), and the SGAT

All the parties, including 3el.South, agree that BellSouth

cannot meet the requirements f Section 271 (c) (1l)through a
combination of track A (Section 271(c) (1) (A)) and track B
(Section 271 (c) (1) (B}). We agree. As discussed in detail above,
more than one unaffiliated competing provider 1in Florida has
requested access and 1nterconnection with BellSouth. BellSouth,
therefore, 1is precluded from seeking interLATA authority under
Track B. Further, the provisisrs =f sections 271 (c) (1) (A) and
271{c) (1) (B) are mutually exc.usive. Accordingly, BellSouth
cannot meet the requirements 7 Section 271(c) (1) through a

combination of track & and *rac- F,

Although BellSouth agrees —nat 1t cannot combine tracks A
and B, 1t goes on to argue ~hat 1t can use the SGAT to
demonstrate that checklist items are available even if it elects
to file a track A application witr the FCC. BellSouth states

that although the FCC declined ¢ reach this issue in the SBC
Oklahoma case, the Departmen- of Tustice endorsed using a SGAT to
meet check list obligations mder track A under certain
cilrcumstances.

BellSouth argues that the rla:n language of Section 271(c)
supports the use of the SGAT i~ connection with Track A.
BellSouth states that 271(c) (1) sets forth the requirements that
a BOC must meet to satisfy Track A or Track B. According to
BellSouth the next separate subsect or, 271(c)(2), requires rhat
access and interconnection that -ne 30C is “providing”, meet the
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competitive checklist. BellSouth concludes that there is nothing
in the language of Section 271 to suggest that the SGAT cannot be
used to demonstrate the availabi.ity of checklist items that have
been “provided” to an interconre-t-or, that 1s, made available,
but not actually furnished.

BellSouth asserts that the intervenors have argued that
Ameritech prevents this result. In the FCC Ameritech proceeding,
RellSouth states, AT&T and other intervenors contended that in
order for an item to be "“provided” pursuant to Track A, it had to
actually be furnished (i.e., used: by an ALEC. BellSouth states
that the FCC rejected the argument of AT&T and the other IXCs,
and accepted the contention c¢f Ameritech. Ameritech, however,
did not have a State approved S3SGAT, and therefore did not propose
the issue of a State approved SGAT as a means to demonstrate that
the items were being made avzilaple in a concrete, legally
binding manner.

BellSouth points out that ~—he FCC stated in dictum that
merely to “offer” an item was no* enough, since the cffer might
not be backed up by the ability —o¢ provide the item. BellScuth
states that <certain intervenors have argued that this dictum
means that a State approved SGAT :annot be used to demonstrate
the availability of a particular .7em if the BOC 1is filing an
application under Track A. This «ontention, BellSouth argues, is
belied by the facts: (1) Ameritecn 71id not have a State approved
SGAT, (2) Ameritech did not suggest to the FCC that it consider
whether a State approved SGAT can constitute the sort of concrete
binding obligation that will demonsrtrate availability. Moreover,
BellSouth argues, the FCC did not make any reference whatsoever

to a "“state approved SGAT”, “stats approved agreement”, or a
state approved “offer”. Bell3outn asserts that the contention by
certain intervencrs that this = -he meaning of the Ameritech
decision 1is not supported by whe _anguage of that decision.
Further, BellSouth argues, the conts~-tion is illogical.

According to PBRellSouth, <-he purpose of this proceeding
should be to determine whether Rel ! touth has either furnished or
made available the tools needed b new entrants to compete in the
local market. This, BellScu-h argues, necessitates that
BellSouth’s offerings be scrutin.:ea. This scrutiny can be based
upon a review of the Statemer+ or by a review of the
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interconnection agreements, whicrk, in BellSouth’s case, contain
the same offerings as those set forth in the SGAT. BellSouth

believes that the SGAT 1is benefic-ial because it provides a
comprehensive listing of all Bell.S5outh’s offerings it believes to

be checklist compliant in one p.ace. BellSouth argues that the
utility of the SGAT was demons-rated during the hearing by the
fact that Mr. Gillan testified -na® he relied considerably more

on a review of the SGAT than »n any Agreement 1in considering
BellSouth’s offerings. Further, Mr. Gillan admitted on the stand
that “as an economist,” that 17 made no difference whether the
offerings scrutinized were ccnwa . ned in  an SGAT or in  an
agreement.

Finally, BellSouth argues that to the extent an SGAT such as
BellSouth’s incorporates the terms of arbitrated agreements, it
is as concrete and legally bindirg 4s the agreements themselves.

Even if BellSouth’s SGAT were no~ drawn from contracts in actual
existence, the fact of state approval, and BellSouth’s reliance
on that approval, would be more than adegquate to make the
offerings set forth in the SGAT -~he type of legally binding
obligation that the FCC contempla-es in Ameritech.

AT&T, FCCA, ICI and MCI argu= -hat Track A applicants cannot
rely on a SGAT to demonstrate checklist compliance; rather, rthey
must rely on state approved inter -onnection agreements. According
to AT&T, the FCC noted that 1+ Track A applicant need not
“actually furnish” each checklist :(rcem, but may, with regard to
items not actualiy used by a comperitor, demonstrate that it is
presently able to furnish such items upon request pursuant to
state-approved interconnection agreements. AT&T asserts that the

FCC specifically found that “-ne2 mere fact that a BOC has
“offered” to provide checklist .“ers will not suffice for a BOC
petitioning for entry under Trac< A to establish checklist
compliance.” Therefore, BellSmurn’'s proffered SGAT cannot be
used to establish checklist —~-omp.iance because BellSouth 1is

proceeding, and must proceed, uni=r Track A.

FCCA arques that to the extent BellSouth continues to argue

that it may proceed under Track %, cut fulfill some of Track A's
requirements with an SGAT from 7rac-k B, this argument has been
laid to rest in the Ameritech dec._sion. In Ameritech, the FCC

found that the two tracks were ssvarate and that an SGAT, which
is relevant onlv to Track B, old o not ke used to meet the
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requirements of Track A. Track A can be met only through the use
of state-approved interconnecticr agreements. FCCA quotes the
following from the Ameritech Order:

Like the Department of Justice, we emphasize that the
mere fact that BOC has “offered” to provide checklist
items will not suffice for a BOC petitioning for entry

under Track A to establish checklist compliance. To be
“providing” a checklist .tem, a BOC must have a
concrete and specific lega. obligation to furnish the
item upon request pursuant to state-approved
interconnection agreements that set forth prices and
other terms and conditions “or =ach checklist item.

Reading the statute as a whole, we think it 1is clear
that Congress used the term “provide” as a means of
referencing those instances .n which a BOC furnishes or
makes interconnection and access availlable pursuant to
state-approved interconnection agreements [Track A] and

the phrase “generally offer” as & means of referencing
those instances in which =2 BOC makes interconnection
and access available pursuart to a statement of
generally available terms and conditions. [Track B] A

statement of generally avai_akle terms and conditions
on its face is merely a general offer to make access
and interconnection availaki=. .. 99110 and 114.

The FCCA concludes that the Ameritech decision makes clear that a
SGAT is a document pertinent onlv -0 a Track B case. According
to the FCCA, it cannot be used -¢ meet the requirements of Track
A because it is simply a general offer, not a state-approved
interconnection agreement. The F7CA argques that BellSouth’'s
attempt to do so must be rejectei.

t

MCI argues that interpreting -ne Act to allow BellSouth to
rely on an SGAT under Track A would destroy the reguirement of
full implementation of the fourteen point competitive checklist.

According to MCI, Section 271:z) %) (RA){I) requires that a BOC
pursuing Track A must “fully imp.ement the competitive checklist
in subsection (c: (2)(B).” (citirg F7C 97-288, q105) MCI asserts
that the threshold requirements of subsection (d) (3) (A) reguire
more than recitirg the competit:v= ~hecklist in a contract. They
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require that the BOC be “providing access and interconnection
pursuant to one or more agreements” that “have fully implemented
the competitive checklist.” MCI ~ontends that the Conference
Report declares that the Ccngress meant what 1t said when Lt
required real access and interconnecticn:

The requirement that the BGC :5 “providing access and

interconnection” means that ~he competitor has
implemented the interconnection request and the
competition 1s operationa:. This requirement is

important because 1t will assist . in the explicit
factual determination by the Commissicon under new
section 271(d) (2) (B) that tne requesting BOC has fully
implemented the interconnect .or agreement elements set
out 1in the “checklist” under new section 271 (c) (2).
(H.R. Rep. No. 104-458, “74rn Cong., 2d Sess. 148
(1996) .

MCI argues that the requiremen: that the checklist items be
“fully implemented” through working “interconnection” assures

that, at a minimum, the techno.ogical preconditions to local
competition are present before the RBOCs may compete in downstream
markets.

MCI states that the FCC reiterazed in its Ameritech decision
that Track A requires a BOC to be “providing” access and
interconnection pursuant to the <terms of the checklist. To
provide an item, the FCC concluded, & BOC must make “that item
available as a legal and a practical matter.” MCI states that
the FCC made it clear that merely -fering an item under an SGAT
did not constitute providing “te item and did not meet the
requirements of Track A.

The arguments above can fte summarized as follows: the
intervenors believe an SGAT 1s only pertinent to a track B
application; BellSouth is 1ineligikle for track B; therefore,
BellSouth may not rely on a SGAT t» demonstrate compliance with
the checklist. BellSouth, on the o»ther hand, believes 1t is not
precluded from using an SGAT tc demcnstrate checklist compliance
in a Track A application.

Upon review, we do not bel:eve the FCC had the precise 1ssue
of whether a state approved SG2T ~an be used to supplement a
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Track A application and demonstrzte checklist compliance before

it 1in the Ameritech decisicn. I* is not clear whether the
language 1in Section 271 (c) ccn-emplates BOCs wusing a state
approved SGAT to support a Track A application. On the other

hand, when considering the Act as i whole, we believe a starte
approved SGAT could be considersd n a Track A application in
certain circumstances. We note, nowever, that BellSouth has
received qualifying requests that 1f fully implemented would
satisfy all 14 points of the comperitive checklist. Further, it
does not appear that BellSouth nas met the requirements of
Section 271(C) (1) {(A), and BellSourh does not have a state
approved SGAT. Thus, BellSouth need not demonstrate checklist
compliance with a state approvad SGAT at this time.
Notwithstanding, we briefly address rhis issue below.

We believe that a state approved SGAT can be used to show
that checklist items are availap.e under Section 271(c) (2} (B)

whether the BOC proceeds under Track A or Track B. This is not
unlike having a tariff on file r~nat 1lists what services are
available. The 1inquiry does nct end there, however, when

determining whether the BOC 1s checx.ist compliant. The BOCs may
not simply rely on the fact that checklist items are contained in

a state approved SGAT or in =2 s7atz approved interconnection
agreement. They must show that they are actually providing the
checklist items or that the items are functionally availab.e.
This is consistent with the overi:. gocal of the Act which 1s to
open all telecommunications marxets ~o competition.

We do not believe, however, that a state approved SGAT
should be the primary avenue tor demonstrating checklist
compliance in a track A application. The main objective of
Section 271(c) (1: (A}, appears t- be facilities-based competition;
whereas, Section 271 (c) (1) (B), .5 available absent a facilities-
based competitor. Therefore, trz-k A applicants should first
demonstrate checklist complianoe through state approved

interconnection agreements. ‘re  example 1in which a state
approved SGAT would be appropriate .s where there may be numerous

interconnection agreements arc Zacilities-based competition
exists, but none of the Iinterconnection agreements contain
Directory Assistance (DA). Ir this instance, a BOC should be

able to demonstrate that DA 1s avallable through a state apprcoved
SGAT. Of course the BOC would a o ~ave to demonstrate that DA 1s
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functicnally available.

The end result of the intervenors’ interpretation appears to
be that BOCs could conceivably have operaticonal competitors in
their region, but not be grarted interLATA authority simply
because a checklist item was not contained in an interconnection

agreement. This result appears =-o oe at odds with the overall
goal of the Act. It is possikle that a BOC could never galn
interLATA authority under this scenario even though actual
competition existed and all =t the checklist items were

functionally available.
Although we believe BellSouth shculd be able to use a state
approved SGAT to show that checkiist items are available, as we

explained above, BellSouth is notr eligible to do so at this time.

VI. CHECKLIST COMPLIANCE

A. Interconnection in Accordance with Sections 251 (c) (2) and
252 (d) (1), Pursuant to Section 271 (c) (2) (B) (i)

1. Introduction

Section 271!(c) (2) (B) (1) sets forth the first checklist item
regarding the provision of faciiities-based interconnection.
Interconnection 1s the transmission and routing of telephone
exchange service and exchange access between the ALEC’s network

and RBOC’'s network. Section 270(c) (2) (B) (1) states that
interconnection must Dbe provided, or generally offered, 1in
accordance with Sections 251 (c) 7 and 252(d) (1) of the Act.

Section 251 (c) (2) outlines specifically what constitutes the
provision of facilities-based interconnection. Also, this
section sets forth three additicnal criteria that must be met.
First, the RBOC must provide in-erconnection at any technically

feasible point within 1its network. Next, the quality of the
interconnection must be at least equal to that which the RBOC
provides itself, an affiliate, & subsidiary, or any other party

to which it provides interconrs=s-vi n. Finally, interconnection
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must be provided at rates, terms and conditions that are “Jjust,

reasonable, and non-discriminatcr,,” as specified in the carrier

agreements, as wel! as in Secticns 7L and 252 of the Act.
Although collocation is not « separate checklist item, it is

included as one of the six reguirements, along with

interconnection, unbundled access, and resale, in Section 251 i(c).
The collocation requirement consists of the duty to provide for
physical collocation of ALEC equipment that 1s necessary for
interconnection or access to UNEs a4t <the RBOC premises, under

rates, terms and conditions *“hat are Jjust, reasonable, and
nondiscriminatory. While physi—ai collocation 1s the standard
requirement, the Act allows for 7v:irtual collocation if the RBOC
demonstrates to the state commiss ¢ that physical collocation is
not practical for technica. ~-eascns or Dbecause of space
limitations. Since Sectian 251 (c) (2) requires that
interconnection be provided at ary -echnically feasible point in
the network, a carrier’s reqgues- for collocation must Dbe
satisfied, and operating pursian- ~c  Section 252(c) (6) and
individual carrier agreements, lefsre the checklist items for
either interconnection or uncuriled network elements are

satisfied.

Section 252(d){l) of the A-t consists of the pricing
standards for interconnection and INEs. This section requires
the state commission to determine -ust and reasonable rates for
interconnection and for UNEs. It aiso requires that the rates be
based on cost, and that they ke non-discriminatory. The rates
may also include a reasonable profi-

In making our determinatiocn or this checklist item and the
related provisions in the SGAT, we nave considered the evidence
and the parties’ positions on Be  1%suth’s compliance in terms of
the following:

1) Whether BellSouth has implemented all the
interconnection requiremen=s pursuant to Section
271(d) (3) of the Act. That .s, whether interconnection
trunks are available in sutfficient quantities, and

whether interconnection has been provided upon request
at any techrnically feasible ooint;



ORDER NO. PSC-97-1459-FOF-TL
DOCKET NO. 960786-TL
PAGE 44

2) Whether the interconnecticn arrangements in ALEC
agreements, approved pursuant "o Sections 251 and 252
cf the Act, have been provided »r a complete and timely

fashion;
3) The degree to which the ALEC is able to operate
utilizing the provisions or its interconnection

agreement; and

4) Whether the rates, terms and <c¢onditions for
interconnection, specifically c¢ollocation, have been
set 1in conformance to the pricing reqguirements of the
Act. For prices proposed :n the SGAT that we did not
set pursuant to Section 252 (d (2), TSLRIC studies are
necessary to support those rates.

In the BellSouth/AT&T and BellSouth/MCI arbitration
proceedings before this Commissicn, the parties agreed to
withdraw the issue on the approoriate trunking arrangements for
local interconnection. The partiss reached an agreement on this
issue. The agreement was subseguently reflected 1in their
arbitrated agreements and approved by us as part of those
agreements. We note that in oir state proceedings conducted in
Docket No. 950985-TP, we required BellSocuth tc provide: 1)
interconnection, trunking and signa!ing arrangements at both the

tandem and end office levels; ' -he option of interconnecting
via one-way or two-way trunks; ard 3) mid-span meets where
economically and technically feasinle. See Order No. PSC-9%6-

0045-FOF-TP.

None of the parties tc tris proceeding assert that
collocation is not a reqguirement or that it should not be
considered in this proceeding. We note, however, that some
parties addressed this item as part of interconnection while
others addressed it within the =zortext of access to unbundled

network elements. In an effort to> orevent redundancy, we address
collocation within this secti:» on interconnection. Our
conclusions on collocation 4pply, however, to ooth
interconnection and access to UNEs. The pricing arrangements for
the traffic carried over interconnecrtion trunks is the subject of
the Reciprocal Compensation cneck._lst item. Thus, the only
pricing issue addressed in ~his se--ion will be with respec~ to
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collocation.

Also, 1in the BellSouth/AT&T and BellSouth/MCI arbitration

proceeding, we approved the use ¢f BellSouth’s Telecommunications
Handbook for Collocation in the interim, until permanent cost-
based rates are set for physical collccation. For wvirtual
collocation, we required the use of the rates, terms and
conditions in BellSouth’s intrastate Access Tariff until
permanent rates are set. We ordered BellSouth to file a TSLRIC
study. In addition, we required tne ALECs to bear the costs of
conversion from virtual to physica. -ollocation.

We approved provisioning per-ods for collocation of 3 months
for physical collocation and 2 mon=hs for virtual collocation.
BellSouth must demonstrate to .=, on a case-by-case Dbasis, 1if
these time pericds are not sufficient. In addition, in Docket
No. 960846-TP, we specifically a.lowed MCI to interconnect with
other collocators who are interconnected with BellSouth in the
same central office; to purchase .nbundled dedicated transport
from BellSouth between the —cllacation facility and MCI’s
network; to collccate subscriber loop electronics in a BellSouth
central office; and to select virtual over physical collocation,
where space and cther considerat oz permit-.

We also note that we continue "o believe that TSLRIC is the
preferable pricing methodology. I~ the arbitration proceedings
before wus, we determined <thar +he “scorched node” approach
inherent in the FCC’'s TELRIC methndology 1is inappropriate for
pricing because it does not adequar=ly reflect either the ILEC’s
current or prospective cost structure. While the “scorched node”
approach 1incorporates cost components based on the current
location of existing LEC wire certesrs, all other cost components
reflect a theoretical construct bas=d on future technology. In
Order No. PSC-96-1579-FOF-TP, ve endorsed the TSLRIC Dbased
forward-looking approach because it considers the current
architecture and future replacener: technology. Thus, to the
extent permanent rates have beer set by this Commission, we
continue to believe that they <omply with the requirements of
Section 252(d) (1: of the Ac+, anil we approve BellScuth’s use of
those rates for purposes of checkilist compliance. For those
items for which only interim ra—-es have been set thus far, we
have reguired TSLRIC studiss " ne filed 1in the arbitration
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dockets in order to establish permanent rates.

Our analysis of BellSouth’s 271 application and its SGAT
regarding interconnection 1s set for-nh below.

At the hearing, BellSouth’s witness Milner asserted that
BellSouth has complied with the reguirements of the Act in that
interconnection services are Tunctionally available. In
addition, BellSouth witness Scheye stated that procedures are in
place for ordering, provisioring and maintenance of its

interconnection services plus <=technical service descriptions
outlining 1its local interconnecticn trunking arrangements and
switched local channel intercorrec-ion. Witness Scheye also

stated that BellSouth has approx:imately 7828 1interconnection
trunks in service.

Witness Scheye also stated that Section I of BellSouth’s
SGAT provides for complete anc =fficient interconnection.
Witness Scheye asserted that tre =GAT provides the following:
trunk termination points at Belilcuth tandems and end offices;
trunk directionality allowing cne-way or two-way trunk groups,
depending on the type of traffi:; -runk termination by physical
or virtual collocation or purchase o©of facilities by either
company; 1intermediary local tandem switching and transport
services for interconnection af ALECs to each other;
interconnection billing; and the Brna Fide Request process for
interconnection arrangements that ar= act included in the SGAT.

In addition, witness Milner st ated that BellScuth has
successfully tested its capabi .t.=2s to provide each of the
interconnection services contaires in  its SGAT. BellScuth
witness Scheye also stated at the hearing that BellSocuth will

provide virtual zollocation where physical is impractical for
technical or space limitation re=zsccrs.

In its brief, BellSouth argues that 1its interconnectiocn
rates comply with Commission orders and the cost-based standards
of Section 252(d) (1). BellSout~ a.s0 asserts in 1its brief that
all the transport and terminatio>n rates, 1including rates for
intermediary handling of lccal =raZfic that were approved 1in
Florida proceedings were included in the SGAT. BellSouth further
asserts that no party present=1 oredible evidence to rebut
BellSouth’s “proven ability to ot*er this checklist item.”



ORDER NO. PSC-97-1459-FOF-TL
DOCKET NO. 960786-TL
PAGE 47

None of the ALEC intervencrs kelieve that BellSouth is in

compliance with this checklist .-em. In its brief, ACSI states
that BellSouth has not provided interconnection to it in
compliance with the Act and applicable rules in Florida. As a

reseller in Florida, and a small user of UNEs in other states,
ACSI does not, however, further address interconnection 1in the

context of this checklist item. ACSI’'s witness Falvey stated at
the hearing that, given ACSI’'s experience with BellSouth, ACSI
believes that BellSouth's request .3 premature.

AT&T witness Hamman states that BellSouth has not provided
interconnection to AT&T. He also states that AT&T has not begun
operations in Florida as yet. Wivness Hamman further asserted
that AT&T will not come toc Florida intil it knows the systems in
Georgia will work. In its bkrief, AT&T argues that a comparison
between the way BellSouth treats ALECs and other ILECs may be one
of the most definitive tests for discrimination. AT&T notes that
BellSouth currently exchanges lccal traffic, and jointly provides
other services with almost every I[LEC in Florida pursuant to

negotiated interconnection agreerents. AT&T further argues in
its brief that the terms and conditions in these contracts are
more favorable than those in ALFE:Z :ontracts. For example, AT&T

states that there are no provisions in the ILEC agreements for
the “endlessly time consuming bcna {ide requests for every detail
of the joint provision of servizz rhat BellScouth imposes on the
ALECs.” AT&T asserts that this disparate treatment constitutes
discrimination; hence, BellSoutn has not complied with the
requirements of the interconnection checklist item. In addition,
AT&T witness Hamman stated at ths hearing that despite the fact
that BellSouth says 1t 1s providing interconnection in compliance
with the checklist, it has »orecvided no evidence that such
interconnection 1is equal ir qua :-v to r£hat which it provides
itself.

2. Collocation

With regard to collocation, ATAT witness Hamman states that
although AT&T’s Agreement with Bell3South contains provisions for
collocation, they are not vyet implemented. Witness Hamman
asserts that until the procedures set forth in the document are
finalized and requests for col ozation are processed, it 1s too
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soon to know whether BellSouth can meet the Act’s requirements.
Witness Hamman argues that unti. all procedures are developed,
and in place, and tested, sc tha: 3ellSouth can promptly provide
interconnection to any requesting ALEC, BellSouth is not
providing interconnection at the =same level of quality that 1Lt
provides to itself.

MCI witness Gulino states that MCI has four orders pending
for physical colliocation in Florida that were placed in April
1997. Witness Gulino further noted that BellSouth has missed the
provisioning deadline on all four requests. In addition, witness
Gulino states hat collocatisn 1s a primary method of
interconnection and a major way that carriers can compete with
BellSouth. He ccntends that compstitors need reliable and fixed
time intervals fcr provisioning z»>l.ocation in order to plan and
market, but that BellSouth’s proposed SGAT has no fixed intervals
for provisioning collocation. r i7s brief, MCI argues that 1t
is not clear that BellSouth could meet the time intervals even if
the SGAT contained them since =2ellScuth has not met the
collocation terms ~f 1ts agreemen~ w.th MCT.

Witness Gulino also states that there are other

implementation issues relating t:o collocation, some of which will
not arise until after collocation .s actually implemented. Cne
example 1is the placing of mbundled loops and ports at
collocations. BellSouth witness Scheye was unable to respond to
a question with respect te BellSoatr’s ability to place a port at
a collocation, saying no witness —nuld answer to that level of
specificity. He also stated that o such requests had been made.
However, in its brief, MCT notes that until physical

collocations are in place, no orcer will be vlaced for loops and
ports.

Witness Gulino states that another problem is that BellSouth
makes the determination whether a would-be competitor will be
allowed to have physical or virtua. collocation. Witness Gulino
argued that since the process w... pe controlled by BellSouth at
every point, the opportunity exists for BellSouth to use 1t to
its advantage. For example, witness Galino states that BellSouth
has proposed that ordering interval.s and other important items be
determined pursuant to BellSocu-n’: Collocation Handbook, which
BellSouth reserves the right t« change at any time, since 17 1is
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not part of an interconnection agreement or the proposed S3GAT.
Witness Gulino asserts that, absert any controls, BellSouth wculd
be able to delay =he deployment -f M'I facilities.

Witness Gulino also argues that BellSouth’s policy of
requiring ALEC technicians to be =2scorted by BellSouth personnel
at physical collocation sites adds .unnecessary time and expenses

to routine maintenance and repairs on collocated equipment. The
witness also states that MCI should not be at the mercy of
BellSouth’s escort schedule. Witness Gulino also disagrees with

BellSouth’s position, as stated by witness Scheye, that BellScuth
is under no obligation to comb:ne UNEs at an ALEC's wvirtual
collocation facilities to whicr =-1ly BellSouth employees have
access.

WorldCom presented evidence that 1t has attempted to
implement collocation according to 1ts agreement in Miami.
WorldCom indicated that it has experienced “delays, missed dates,
surprise changes, and more delays ”

3. Network Blockage and End Office Trunking

With respect to end office trunking, FCTA presented that
BellSouth will not provide MediaOne with end office trunking.
End office trunking provides Media One with a single point of
failure, the access tandem, in <he network. In addition, FCTA
noted that MediaOne has filed a <complaint against BellScuth
regarding excessive outages.

TCG witness Hoffman states <hat BellSouth fails to provide
equal quality interconnection =< 772G by improperly undersizing
interconnection trunks to TCG, which causes network congestion
and call blocking problems. Witness Hoffman asserts that
BellSouth is too slow in augmenting the number of trunks required
to handle increases in traffic flcwing from BellSouth to the TCG
switch. Thus, traffic destined for TCG is blocked at BellSouth's
switch. Witness Hoffman asserrs ~hat TCG receives complaints
from its business customers tha: calls from their customers are
not getting through. Witness Hoffman also testified that in some
instances, TCG customers have rthreatened to discontinue service
as a result of the blocking. The w:tness states that TCG has met
with BellSouth to address this _.ssue, but that BellSouth has been
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largely unresponsive.

TCG’s witness also states =t—hat, despite requests at a
meeting held on May 6, 1997, Bel.3outh has not provided data
regarding the percentage of cal. blcckage it experiences for its
internal traffic so that TCG can compare it with the amount of
TCG traffic being blocked. Witness Hoffman asserts that unless
BellSouth establishes that call blocking rates are the same for
itself as for TCG, BellSouth canna® meet the criteria for the
first checklist item.

In addition, witness Hoffman states that BellSouth’s network
provides for alternate routing, but that TCG traffic 1is
restricted to a single route through BellSouth’s access tandem
with no overflow protections. Although 1in some cases, the
blocking is due to incorrect translations performed in
BellSouth's end office switches, the witness asserts that the
lack of alternate routing exposes TCG to the risk of network
failure due to a single point of b.ockage on BellSouth’s tandem

trunk. In its brief, TCG argues <that such significant
differences between the two retwork designs violates the
requirements of the Act and the FCTZ’'s rules. Witness Hoffman

further notes that BellSouth’s =za.. blocking level approaches
zero while TCG 1is receiving compla . nts from its customers that
their calls are bklocked.

Witness Hoffman asserts that TCG has requested that
BellSouth install end office connec-icns for its traffic going to

TCG, because this would alleviat= the congestion at BellSouth's
tandems to a large degree. The witness states, however, that
BellSouth has refused to insta.. them. Witness Hoffmann also

states that he asked that BellSoutr nstall end office trunking
where TCG has installed it, bur that BellSouth simply said it

would continue to install its ~runking at the tandems. The
witness indicates that BRellSouth wouald not explain why it would
install end office trunking only a7 the tandems. In its brief,
TCG argues that +this makes T77'=s n~etwork design inferior to

BellSouth's.

BellScuth witness Stacy states that trunking arrangements
are designed to meet particular rlocking criteria, and final
trunk groups are designed to meet a1 P.01 grade of service. A



